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The few brief pages which follow are written as 
an endeavour to prove that under the general prin- 
ciples of international law — apart from treaties — 
the Straits of the Dardanelles and the Bosphorus 
are natural and free thoroughfares open alike to the 
merchant vessels and the ships of war of all countries 
for the purpose of ingress to and egress from the 
Black Sea. 

The whole question of the Straits is one of the 
greatest moment to this country, outweighing in 
importance any one of the individual subjects dealt 
with by the Preliminary Treaty of San Stefano, if 
not all of them collectively. If, as Lord Derby 
asserted, *' The Eastern Question is Constantinople," 
it may with equal tnith be said that the Eastern 
Question: is — the Straits, — seeing that the Power 
which possesses naval superiority in the Sea of 
Marmora and the Straits of the Dardanelles must be 
master of the destinies of Constantinople. As the 
value of that city consists in its holding the key of 
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the Straits, so the policy and object of England, in 
respect of those passages, is as positive and definite 
to secure uninterrupted communications with the 
East, to protect Egypt, and to hinder a Power with 
the proclivities of Russia, from being able to avail 
itself of the Bosphorus and the Dardanelles for 
purposes of aggression, or, at will, to close them 
behind it and cover a retreat. 

For my own part, I shall have fully accomplished 
the object I have in view if this little brochure 
should haply prove the means of leading to a fuller 
and more free discussion of the many diflBcult points 
of international law by which the question is beset. 
If it should seem to any that I have stated my views 
in too positive a manner, my excuse must be that I 
have wished them to stand out in clear and bold 
relief; and I hope I shall be acquitted of laying 
claim to the possession of any authority to be heard 
upon the subject beyond that contained in the data 
I have adduced, and the support they receive from 
the testimony of eminent jurists. 

Nor, I trust, will the discussion now raised of the 
principles of general international law, applicable to 
the Black Sea and its approaches, prove to be purely 
academical, or merely idle and speculative. It is, 
so to speak, one which is forced into prominent 
notice by passing events. The presence of the 
Russian army before Constantinople, its close prox- 
imity to the forts on the Straits, and the entry of 
the English fleet into thp Sea of Marmora, are stem 
realities which irresistibly place before us the fact that 
the Treaties of 1856 and 1871 have, for the nonce, 
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lost all operative force, and having ceased to exist 
de facto J can only be said to continue de jure. 

Little or no light is thrown upon the subject by 
the solitary clause of the recent Treaty of San 
Stefano, which has express reference to the Straits. 
This clause, forming the twenty-fourth article of the 
Treaty, declares that — 

" The Bosphorus and the Dardanelles shall remain 
open in time of war as in time of peace to the 
merchant-vessels of neutral States arriving from or 
bound to Russian ports." 

Nor does there seem to be much that is objection- 
able in this arrangement, which has merely for its 
motive the restoration of the commercial relations 
which previously existed between the subjects of 
the Czar and of the Sultan ; but the eflfect of all the 
stipulations of that treaty combined would be 
serious in the extreme, as it would make of the 
Black Sea a Russian lake, actually making it sub- 
ject to the rule of one despotic will, instead of placing 
it under the protection of a just and equal law. 
The Preliminary Treaty, however, is fortunately 
as yet wholly without juridical sanction, for although 
the war put an end to treaties as between the two 
belligerents themselves, yet, inasmuch as these belli- 
gerents had some years ago entered into treaty 
engagements with other Powers, no new stipulations 
contravening those previous engagements can be 
valid until ratified by all the signatory Powers. It 
is obvious that Russia cannot plead special immunity 
from the observance of treaties, and, whilst herself 
flagrantly violating them, hold England bound to 
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observe every clause to the letter^ Nevertheless 
this very Power, after menacing Constantinople 
with the presence of its armies, and thereby forcing 
the Government of this country to despatch the 
fleet into the Sea of Marmora, now ventures to com- 
plain of that act as a contravention of the Treaties 
of 1856 and 1871, because, forsooth, it lacks the 
formality of a firman from the Sultan, although it 
is diflficult to conceive how the Sultan could now 
be regarded as a suflBciently free agent to either 
give or to withhold his consent. In fact, in dealing 
with a State or person in such a condition of 
duresse as to amount to positive disability, consent 
to further the performance of all just and necessary 
acts, must be assumed, and therefore need not be 
required, and by the same deduction the English 
Government would be equally justified in ordering 
the fleet through the Bosphorus into the Black 
Sea. 

But the English squadrons have not passed the 
Dardanelles to infringe upon or to restrict the ac- 
knowledged rights and interests of Europe, but to 
uphold and to maintain them. Our fleet has taken 
up its position as a protest against the breach of 
treaties, and as a guarantee that the honour and 
interests of this country shall be upheld, with the 
European concert, if possible; without it, if necessary; 
and thus to enable England to support her great 
and historical r&le of ** the Champion of Law and 
Justice.'* 

It is strange how history repeats itself, and how 
nearly the present position resembles that of 1853, 
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when Lord Palmerston was only prevented by Lord 
Aberdeen from sending the fleet through the Dar- 
danelles, on the ground that it would be a violation 
of the Treaty of 1841 • There was little wisdom in 
waiting then ; it would have been absolute folly to 
have halted now, " timidly and submissively at the 
back-door whilst Russia was violently, threateningly, 
and arrogantly forcing her way into the house/* 
" We cannot " (any more at the present time than 
then) "say that Turkey is at peace, because no 
country is at peace when important parts of its 
territory are invaded as a means of coercion, with 
a threat of further advance if stubbornness and 
blindness should make such a step, in the opinion 
of the invader, necessary." 

Again, now as then, Russia would fain prohibit 
our ships of war from approaching the Turkish 
capital. " It is the robber who declares that he will 
not leave the house until the policeman shall have 
first retired from the courtyard." And Lord 
Palmerston, in addition, wrote to Sidney Herbert, 
September 21, 1853, " The question between Russia 
and Turkey seems to be in an unsatisfactory and 
unpromising state, and yet it lies in a nutshell, and 
its solution depends upon the honest intentions and 
plain dealing on the part of Russia. What is it the 
Emperor wants ? Does he want merely what all of 
us want, namely, that the Christians in the Turkish 
Empire shall be safe from oppression, vexation, and 
injury ? If that is what he wants, let him begin by 
setting the example, and let him, by evacuating the 
Principalities, relieve the Christian inhabitants of 
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that part of the Turkish Empijpe from the com- 
plicated and various miseries which the occupation 
of their country by a Russian army inflicts on 
them." 

Now, as then, the whole tactics of Russia since 
crossing the Pruth have constituted a casus belli. 
Lord Beaconsfield would have been justified in 
construing them into such from the commencement, 
and in calling upon Austria (France being then hors 
de combat) to perform her part in the Tripartite 
Engagement of the 15th April, 1856, by which 
the integrity of Turkey was formally guaranteed. 
The long misgovernraent of Turkey, and the un- 
fortunate refusal of the Sultan to comply with 
the conditions of the Constantinople Conference, 
rendered such a course morally unwise, and even 
practically impossible in the teeth of the agi'tation 
stirred up by the statements so industriously 
circulated respecting the Bulgarian outrages. Con- 
sequently Lord Derby, in his celebrated despatch 
of 6th May, 1877, when defining the interests which 
he considered it to be the duty of this country to 
protect, stated in respect of the Straits, that, " Her 
Majesty's Government saw serious objections to any 
material alteration of existing arrangements." But 
since the despatch was written circumstances have 
occurred which have so entirely altered, if not 
destroyed, the basis of the settlement arrived at in 
1856, that th English Grovernment have been 
obliged to depart from the letter of subsisting treaty 
arrangements relating to the Straits, and to adopt 
active measures by sending Admiral Hornby's 
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squadron into the exclusive Turkish waters, such 
being the only means of neutralizing the power of 
closing the Dardanelles against all comers which 
Russia could otherwise have arbitrarily exercised. 

These altered circumstances necessitate a calm 
and unbiassed consideration of the situation, and of 
the future footing on which it is desirable in the 
interests of Europe at large, and of this country in 
particular, that the navigation of the Straits should 
be placed. It is therefore a very pertinent question, 
now that the Treaties are so in abeyance, to ask 
what are the principles of public law by which the 
navigation of the Black Sea and the Straits should 
be regulated ? 

The inquiry is not only interesting, as affording a 
basis for the discussion of any new arrangement 
between the Great Powers, but will also become a 
necessary one, in the event of those Powers fetiling 
to mutually arrive at a new settlement. Let us, 
therefore, inquire what are the rules laid down by 
the Natural law of Nations, that classic law which 
the genius of Grotius raised into a system, and 
which is founded on nature, reason, and equity ? 
What are the constituent characters respectively of 
a closed and of a free sea ? What are the rules 
which govern territorial waters? And what are 
the principles applicable to Straits communicating 
between sea and sea? Fundamentally all these 
questions relate to the liberty of the sea, and 
grouped together, constitute perhaps the most in- 
teresting issue of international law which has been 
raised since the case of the Alabama. 
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To understand it properly it is necessary first to 
briefly consider the Treaties. 

After the capture of Constantinople in 1453, 
by Mahomet IL, the Ottoman Porte claimed the 
dominion of the Black Sea, of the Sea of Marmora, 
and of their approaches. The Sultan enforced his 
claim of ownership and sovereignty in and over 
these waters in such manner as not to permit any 
nation whatever to have access to or navigate them, 
unless such privilege were expressly granted by 
treaty. 

In pursuance of this arrogant pretension, which 
the States of Europe had then neither the will nor 
the power to resist, — the Porte — ever more liberal 
in matters of trade than the neighbouring Christian 
Powers — by a series of capitulations, or edicts, 
conceded to other nations the right of trading with 
its possessions and of navigating its seas for the 
purposes of commerce. The first of a succession of 
capitulations in favour of the English appears to 
have been made in 1579, and to have been renewed 
and enlarged in 1675. 

In 1696 Peter the Great, having seized Azo^ 
placed for the first time a Russian ship of war on 
the Black Sea, and subsequently by the Treaty of 
Constantinople, 13th July, 1700, he stipulated for the 
right of the Russians to navigate that sea. But by 
the Treaty of Falczyon the Pruth, 21st July, 1711, 
Peter the Great yielded up the town of Azof 
together with all his possessions on the Black Sea, 
and it was declared that, with the exception of 
merchants who travel, the Czar should "not be 
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allowed to have anyone to reside at Constantinople 
under the name of Ambassador or Minister." One 
can scarcely read the last sentence now without 
smiling at the irony of subsequent events. This 
stipulation was, however, rescinded in 1720, when 
free permission was restored to Russia to trade jyith 
Turkey. By the Treaty of Belgrade, made between 
Bussia and Turkey, in 1739, the commerce of 
Bussia in the Black Sea was to be " done on vessels 
belonging to the Turks." This regulation remained 
in force until 1774, when the Treaty of Kainardji, 
by which Turkey lost Bessarabia and her posses- 
sions in the Crimea, assured to Russia for the first 
time the preponderance of power on the Black Sea. 

By a series of capitulations, which it is not 
necessary to specify, other countries were permitted 
to trade with Turkey and to navigate its waters for 
commercial purposes. But still, we find in all the 
same assumption by Turkey of an exclusive right 
and of a favour granted. 

The first express mention of ships of war made in 
any treaty is contained in the Treaty of the Dar- 
danelles, contracted in 1809, between Great Britain 
and Turkey, when this country acquiesced in the 
claim of Turkey to exclude armed vessels from its 
waters. The clause runs. as follows : — 

"Article XI. As ships-of-war have at all times 
been prohibited from entering the Canal of Con- 
stantinople, viz. in the Straits of the Dardanelles 
and of the Black Sea, and as this ancient regulation 
of the Ottoman Empire ia in future to be observed 
by every Power in time of peace, the Court of 
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Great Britain promises on its part to conform to 
this principle." 

It must be borne in mind that the Porte did not 
at this time acknowledge any public law in common 
with the Christian States of Europe, and that, ac- 
cordingly, the Porte regarded no law as binding in 
its intercourse with them, other than the express 
stipulation of treaties. It was not until the Treaty 
of Paris, in 1856, that the Sublime Porte was 
admitted to participate in the advantages of the 
public law and system of Europe. The proposal to 
close the Dardanelles and the Bosphorus, carried 
into eflTect by the Treaty of 1809, did not originate 
from any demand on the part of England, but took 
the form of a special concession by England in 
favour of Turkey, thus enabling the latter country, 
though having lost the substance, to maintain the 
shadow of its maritime authority. 

The Treaty of the Dardanelles was followed in 
1822 by this notification : — 

" The Ottoman Minister has communicated to the 
Ministers of the Powers whose flags have the right 
of entrance to the Black Sea, a Firman of the Grand 
Seigneur, from the date of which the passage of the 
Bosphorus is closed to the ships of nations to whom 
the Porte has never accorded the right of entry to 
that sea. These Powers are requested not to lend 
their flag to facilitate their passage." 

But to proceed : — By the Convention of Acker- 
man, between Russia and Turkey, in 1826, the last- 
quoted restriction was removed in respect of trading 
vessels. The more important Treaty of Adrianople, 
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made in 1829, between the same parties, bound 
Turkey not to impede the navigation of the Black 
Sea, Art. 7 containing the following proviso : — 

"For this purpose it admits and declares the 
passage of the Strait of Constantinople and that of 
the Dardanelles to be entirely free and open to 
Russian vessels under the merchant flag, laden or in 
ballast, whether they come from the Black Sea for 
the purpose of entering the Mediterranean, or 
whether, coming from the Mediterranean, they 
wish to enter the Black Sea : such vessels, provided 
they be merchant-ships, whatever their size and 
tonnage, shall be exposed to no hindrance or annoy- 
ance of any kind, as above provided. The two 
Courts shall agree upon the most fitting means for 
preventing all delay in issuing the necessary in- 
structions. In virtue of the same principle, the 
passage of the Strait of Constantinople and of that 
of the Dardanelles is declared free and open to all 
the merchant-ships of Powers who are at peace 
with the Sublime Porte, whether going into the 
Russian ports of the Black Sea, or coming from 
them, laden or in ballast, upon the same conditions 
which are stipulated for vessels under the Russian 
flag." 

Then followed the Treaty of Unkiar-Skelessi, 
made between Russia and Turkey at Constantinople 
8th July, 1833, of which the following is the separate 
and secret article : — 

" In virtue of one of the clauses of the 1st Article 
of the Patent Treaty of Defensive Alliance con- 
cluded between the Imperial Court of Russia and 
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the Sublime Porte, the two High Contracting 
Parties are bound to afford to each other mutually 
substantial aid, and the most efficacious assistance 
for the safety of their respective dominions. 
Nevertheless as His Majesty the Emperor of all 
the Russias, wishing to spare the Sublime Ottoman 
Porte the expense and inconvenience which might 
be occasioned to it by affording substantial aid, will 
not ask for that aid if circumstances should place 
the Sublime Porte under the obligation of furnish- 
ing it, the Sublime Ottoman Porte, in place of the 
aid which it is bound to furnish in case of need, 
according to the principle of reciprocity of the 
Patent Treaty, shall confine its action in favour of 
the Imperial Court of Russia to closing the Strait 
of the Dardanelles, that is to say, to not allowing 
any foreign vessel of war to enter therein under any 
pretext whatsoever. 

" The present Separate and Secret Article shall 
have the same force and value as if it was inserted 
word for word in the Treaty of Alliance of this 
day." 

The importance of this article rests upon the 
glimpse it affords of the traditional policy of 
Russia. To quote Sir W. V. Harcourt: — "To 
close the Dardanelles was the capital point of 
Russian policy in 1833." It is a policy, too, from 
which Russia has never departed, except, as we 
shall see below, on one very exceptional occasion, 
but only afterwards to revert to it. Sir W. V. 
Harcourt further adds: — "It will be observed — 
what Sir A. Alison has failed to notice — that this 
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article speaks only of the Dardanelles, and says 
nothing of the Bosphorus. The reason of this is 
obvious ; Russia desired to shut her enemies out 
of the Black Sea. She did not wish to stipulate 
her own exclusion from the Bosphorus so .fetr as 
Constantinople and the Sea of Marmora." 

The Convention of July 13, 1841, between Great 
Britain, Austria, France, Prussia, Bussia, and 
Turkey, in its effect varied but little from the 
Treaty of 1809, save that its provisions duly re- 
ceived the sanction of all the Great Powers. It 
runs as follows : — 

" Article I. His Highness the Sultan, on the 
one part, declares that he is firmly resolved to 
maintain for the future the principle invariably 
established as the ancient rule of his Empire, and 
in virtue of which it has at at all times been pro- 
hibited for the ships-of-war of foreign Powers to 
enter the Straits of the Dardanelles and of the 
Bosphorus; and that so long as the Porte is at 
peace. His Highness will admit no foreign ship of 
war into the said Straits. 

**And their Majesties the Queen of the United 
Kingdom of Great Britain and Ireland, the Emperor 
of Austria, the King of Hungary and Bohemia, the 
King of the French, the King of Prussia, and the 
Emperor of all the Russias, on the other part, 
engage to respect this determination of the Sultan, 
and to conform themselves to the principle above 
declared. 

'^Art. II. It is understood that in recording 
the inviolability of the ancient rule of the Ottoman 
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Empire mentioned in the preceding Article, the 
Sultan reserves to himself, as in past times, to 
deliver Firmans of Passage for light vessels under 
flag of war, which shall be employed as is usual in 
the service of the Missions of foreign Powers.'* 

We now come to the important settlement which 
was effected after the Crimean War, and was framed 
upon the principle of putting an end to the pre- 
ponderance of Russia in the Black Sea. The 
means proposed by the Allies for carrying it into 
effect were the neutralization of the Black Sea, 
and the limitation of the maritime forces which 
Eussia should maintain therein. So strongly, 
however, did Russia object to such a limitation of 
its power, that at the Conferences held at Vienna, 
March to June, 1855, Prince Gortchakoff proposed 
to open the Straits to the flags of war of all nations, 
and this was the occasion on which he made the 
following remarkable statement. Annex A, Protocol, 
No. 12, April 21, 1855:— 

" The transactions of Russia concluded directly 
with the Porte have never made of the Black Sea 
a closed sea. On the contrary, the Treaty of 
Adrianople has had the merit of having opened 
that sea to mercantile shipping of all nations with- 
out distinction. 

" The closing of the Straits to war flags has not 
been the result of agreements of Russia with the 
Porte. It has arisen solely from the ancient legis- 
lation of the Ottoman Empire. 

" The Treaty of 1841 has only served to recog- 
nize and to confirm this principle, established by 
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the Sultans in their quality of Sovereigns of the 
territory adjoining the two Straits. 

" They are free, to open the passage as they were 
to keep it closed. 

" So long as the Straits remained closed, it fol- 
lowed naturally that the navigation of the Black 
Sea became accessible solely to the ships-of-war 
of the two bordering Powers : the one, Russia — 
the other, Turkey. 

"The Russian Plenipotentiaries are the first to 
admit the faculty which the Sultan possesses, in 
right and in fact, to open the passage of th^ Straits 
to the war flag of the Powers with whom the 
Porte is at peace ; but reciprocally, in opening the 
Straits on like terms, to authorize the passage from 
one sea to the other, and that in favour of all 
nations." 

Too much stress ought not to be laid on this 
admission, which may be reasonably attributed to 
an attempt on the part of its author to escape from 
a still graver dilemma. 

In 1871, Russia (see post) reverted to its tradi- 
tional policy, as embodied in the idea of the 
Empress Catherine, to make of the Euxine a purely 
commercial sea, i.e. one closed against armed 
vessels. 

The negotiations resulted in the Treaty of Paris, 
March 30, 1856, entered into between Great Britain, 
Austria, France, Prussia, Russia, Sardinia, and 
Turkey. By that Treaty it is provided : — 

'' Art. X. The Convention of the 13th July, 1841, 
which maintains the ancient rule of the Ottoman 

c 
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Empire relative to the closing of the Straits of the 
Bosphorus and of the Dardanelles, has been revised 
by common consent. 

" The Act concluded for that purpose, and in 
conformity with that principle, between the High 
Contracting Parties is and remains annexed to the 
present Treaty, and shall have the same force and 
validity as if it formed an integral part thereof. 

"Art. XI. The Black Sea is neutralized: its 
waters and its ports, thrown open to the mercantile 
marine of every nation, are formally and in per- 
petuity interdicted to the flag of war, either of the 
Powers possessing its coasts, or of any other Power, 
with the exceptions mentioned in Articles XIV. 
and XIX. of the present Treaty. 

" Art. XII. Free from any impediment, the com- 
merce in the ports and waters of the Black Sea 
shall be subject only to regulations of health, 
customs, and police, framed in a spirit favourable 
to the development of commercial transactions. 

" In order to afford to the commercial and mari- 
time interests of every nation the security which is 
desired, Eussia and the Sublime Porte will admit 
Consuls into their ports situated upon the coast of 
the Black Sea, in conformity with the principles 
of international law. 

"Art. XIII. The Black Sea being neutralized 
according to the terms of Article XI., the mainte- 
nance or establishment upon its coast of military 
maritime arsenals becomes alike unnecessary and 
purposeless ; in consequence, His Majesty the Em- 
peror of all the Kussias and His Imperial Majesty 
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the Saltan engage not to establish or to maintain 
upon that coast any military maritime arsenal. 

" Art. XIV. Their Majesties the Emperor of all 
the Russias and the Sultan having concluded a 
Convention for the purpose of settling the force and 
the number of light vessels necessary for the service 
of their coasts, which they reserve to themselves to 
maintain in the Black Sea, that Convention is 
annexed to the present Treaty, and shall have the 
same force and validity as if it formed an integral 
part thereof. It cannot be either annulled or 
modified without the assent of the Powers signing 
the present Treaty. 

" Art. XIX. In order to insure the execution of 
the regulations which shall have been established 
by common agreement, in conformity with the 
principles above declared, each of the Contracting 
Powers shall have the right to station, at all times, 
two light vessels at the mouths of the Danube." 

The Convention mentioned in Art. XIY. provided 
for the maintenance by Russia and Turkey of 
limited armaments, amounting in. either case to a 
mere detail of police. 

The Act named in Art. X. stipulated ; — 

" Art I. His Majesty the Sultan, on the one 
part, declares that he is firmly resolved to maintain 
for the future the principle invariably established as 
the ancient rule of his Empire, and in virtue of 
which it has, at all times, been prohibited for the 
ships of war of foreign Powers to enter the Strait 
of the Dardanelles and of the Bosphorus; and 
that, so long as the Porte is at peace. His Majesty 
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shair admit no foreign ship of war into the said 
Straits. 

"And their Majesties the Queen of the United 
Kingdom of Great Britain and Ireland, the Emperor 
of Austria, the Emperor of the French, the King of 
Prussia, the Emperor of all the Russias, and the 
King of Sardinia, on the other part, engage to 
respect this determination of the Sultan, and to 
conform themselves to the principle above declared. 

"Art. II. The Sultan reserves to himself, as in 
past times, to deliver firmans of passage for light 
vessels under flag of war, which shall be employed, 
as is usual, in the service of the Missions of foreign 
Powers. 

" Art. III. The same exception applies to the 
light vessels under flag of war which each of the 
Contracting Powers is authorized to station at the 
mouths of the Danube in order to secure the execu- 
tion of the regulations relative to the liberty of that 
river, and the number of which is not to exceed two 
for each Power." 

By the Treaty of London between the same 
Powers, 13th March, 1871,— 

" Article I. Articles XL, XIIL, and XIV., of the 
Treaty of Paris of March 30, 1856, as well as the 
special Convention concluded between Russia and 
the Sublime Porte, and annexed to the said Article 
XIY., are abrogated, and replaced by the following 
Article. 

" Art. IL The principle of the closing of the 
Straits of the Dardanelles and the Bosphorus, such 
as it has been established by the separate Con- 
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• 

vention of March 30, 1856, is maintained, with 
power to His Imperial Majesty the Sultan to open 
the said Straits in time of peace to the vessels of 
war of friendly and allied Powers, in case the 
Sublime Porte should judge it necessary in order 
to secure the execution of the stipulations of the 
Treaty of Paris of March 30, 1856. 

"Art. III. The Black Sea remains open, as 
heretofore, to the mercantile marine of all nations." 

Thus the neutralization of the Black Sea, and 
the limitation of the forces of Russia on its waters, 
the only maritime gain accruing to this country 
from the Crimean war, was gratuitously surrendered 
by Mr. Gladstone and Lord Granville, and yet the 
conditions so lightly abrogated had borne such 
excellent fruit that up to 1871 Russia had neither 
reopened her dockyard at NicolaieflF, repaired the 
ruins of Sebastopol, nor undertaken the reconstruc- 
tion of a fleet in the Black Sea. So long as that sea 
remained neutral it would not have served the 
purpose of Russia to have attacked Turkey; but 
the moment it ceased to be neutral, she set about 
her long cherished and insidious project of the dis- 
memberment of the Ottoman Empire. The result 
was such as should have been anticipated. Russia, 
by defeating Turkey, has placed herself in a position 
to again become mistress of the Black Sea, and, 
virtually, of the Bosphorus. 

It is true the restrictions imposed upon Russia, 
being in their nature purely artificial, could not 
have been expected to have endured for ever ; but 
this fact alone cannot be pleaded as a sufficient or 
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satisfactory excuse for the supine impolicy of the 
then leaders of this country in their permitting 
Russia, emboldened by the temporary prostration 
of France, to abrogate the obligations of a Treaty, 
and by so doing eflFect a material disturbance of 
the balance of power in South-Eastern Europe, 
without calling upon Bussia to make any equivalent 
concessions in return. It was their duty to have 
devised a counterbalance to the increased power 
which such abrogation of these restrictions conferred 
on Bussia, not merely to have signed an ex-parte 
Treaty as humiliating in its tendency as that of 
1871. The recent war, and the present menacing 
complications in the East, all arose as a natural 
sequence. Is fedt cui prodest. Simultaneously 
with this, Bussia reverted to her traditional policy 
of closing the Black Sea against Western Europe. 
At the meeting which took place in London, 
24th January, 1871, Protocol No. 2, Baron de 
Brunnow, the Plenipotentiary of Bussia, made the 
following significant statement : — ** Now the terri- 
tories by which the Black Sea is surrounded form 
an integral part of the domain of the two Biverain 
Powers " (i. e. Bussia and Turkey). " The liberty 
of navigation is inherent to the sovereign right 
of the two States." The proposed union would 
probably result in as great a catastrophe as that 
which arose out of the marriage contracted in the 
time-honoured fable of the Lion and the Mouse — 

" Great are the woes unequal beds attend." 

It may be truly said that the Euxine has been 
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afflicted by many malarias ; but, assuredly, by none 
so noxious as the malaria of exclusiveness. 

Let us turn to a recent number of the * Revue des 
Deux Mondes ' : — 

"Cette theorie des mers fermees est du reste 
depuis longtemps une des doctrines favorites de la 
cour de Saint-Petersbourg. La Russie Ta appliquee 
a la mer Caspienne, oh. elle a interdit a la Perse 
d'entretenir aucun navire, soit de guerre, soit meme 
de commerce. Elle aessaye a diverses reprises de 
Tetendre a la mer Baltique. Lorsque I'Empereur 
Alexandre I^, aprfes la paix de Tilsitt, rompit avec 
TAngleterre, il invoqua comme griefs principaux le 
rejet de sa mediation et surtout la destruction de la 
flotte danoise dans le port de Copenhague par la 
flotte anglaise, et la note remise par le comte 
Romanzof a Lord Leveson Gower, Ambassadeur 
d' Angleterre, insista sur le juste mecontentement de 
I'empereur, ' qui, au sut de TAngleterre, etait un 
des garant de la tranquillite de la Baltique, qui est 
une mer fermSe.' L' Ambassadeur anglais repliqua 
que TAngleterre * n'avait jamais reconnu de droits 
exclusifs, et que, qu'elles que fussent les pretensions 
de la Russie au titre de garante de la surete de cette 
mer, son silence lors de la cloture au pavilion bri- 
tannique des ports, depuis Lubeck jusqu'a Memel, 
paraissait en etre Fabandon ouvert.' S'il faut en 
croire des bruits qui out peut-etre pour origine une 
indiscretion calculee, les cours de Copenhague et de 
Stockholm auraient recemment ete sendees sur 
Topportunite, en cas de reunion d un congres, de 
&ire declarer la fermeture de la Baltique, c'est-a-dire 
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de faire reconnaitre par TEurope aux quatre etats 
riverains de cette mer le droit exclusif d'y entretenir 
et d'y faire entrer des batiments de guerre. 

" Que ce nouveau principe vlnt a prevaloir, et, en 
cas de conflit avec une puissance maritime, la Prusse 
n'aurait plus k proteger que ses cotes de la Mer du 
Nord. Plus favorisee encore, la Russie n'aurait plus 
rien a craindre ni dans la Baltique ni dans la Mer- 
Noire; elle pourrait defter tons les efforts de 
I'Angleterre, dont les neutres auraient a arreter les 
escadres." — Cucheval - Clarigny, Eeviie des Deux 
Mondesj 1st March, 1878. 

In such manner, by capitulations, conventions, 
and treaties, has the Black Sea been regulated since 
the establishment of the Ottoman Empire at Con- 
stantinople. The pretension of that Power to the 
exclusive dominion of its waters, was advanced at 
a period before G-rotius had written his great work ; 
and, indeed, prior to the establishment of any 
general and acknowledged system of public law in 
Europe. And the pretension was, moreover, ad- 
vanced by a Power which professedly disregarded 
any code of international laws in use among Chris- 
tian States as a guide for its conduct, and which 
was only formally admitted (as previously stated) to 
a participation in the advantages of the public law 
and system of Europe as late as 1856. As to the 
pretension so set up by the Ottoman Porte, usage 
and custom can add nothing to its force, and it 
presumably had for its origin no stronger juridical 
sanction than the apocryphal claim which Portugal 
at one time set up to the empire of the seas of the 
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Eastern Indies. Its recognition under the special 
conventional legislation which has so long regulated 
the navigation of the Black Sea and its approaches, 
has no bearing whatever upon the natural right of 
way which is here asserted. One State may 
surrender a' right to another, but the surrender can 
only be valid so long as the instrument by which it 
was made continues operative. A natural right, 
such as a right of navigation, jura merce facultatis^ 
can neither be gained by user or lost by non-user. 
It cannot even be prescribed for. See Vattel^ b. 1, 
c. 23, s. 285. 

The time has now arrived to discuss ihe matter 
on first principles. Treaties have been suffered to 
fall into abeyance, those matters which were formerly 
regulated by their enactments are now necessarily 
relegated to the province of pure international law, 
judged by which code the question to be tested may 
be concisely ranged under two heads : — 

1. The Freedom of the Black Sea, and, as a 
necessary consequence, 

2. The Freedom of the Straits of the Dardanelles 

ft 

and the Bosphorus for the passage of merchant- 
ships and vessels of war to and from the Medi- 
terranean and the Black Sea. 

Since the age of Grotius the liberty of the sea has 
been universally admitted as a natural and common 
right of nations. " La liberie des mers est un droit 
naturel qui appartient a toutes les nations. Ce 
droit n'est plus conteste par aucun etat, par aucun 
publiciste." — De Cussy. 

It is subject to these two limitations only : — 
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L The sovereign authority or right of jurisdiction 
which every State is admitted to possess over the 
sea which washes its shores as far as three miles 
from low-water mark, and which limit bears the 
designation of " territorial waters," and extends to 
gulfs, bays, ports, harbours, estuaries, straits, and 
any adjacent parts of the sea enclosed by headlands 
belonging to the same State ; and, 

2. The right in respect of those seas which are also 
styled "territorial," or not less frequently "closed" 
or " shut " seas. 

The limitations under head 1, are of course as' 
applicable to the Black as to any other free sea, and 
later I propose to consider the principles by which 
territorial waters and straits are governed. 

But first as regards territorial seas. Von Martens 
says : — 

" The three Straits between Denmark and 
Sweden are under the dominion, and are looked 
upon as the property of, the King of Denmark ; St. 
George's Channel, between Scotland and Ireland, is 
under the dominion of Great Britain ; the Straits, 
of Sicily are under the dominion of the King of 
Sicily ; the Gulf of Bothnia is under the dominion 
of the King of Sweden ; the Black Sea, the ^gean 
Sea, the Bosphorus of Thrace, the Propontis, and 
the Hellespont, are all under the dominion of the 
Turkish Emperor."— B. 4, c. 4, s. 6 (Cobbett's 
translation). 

The learned professor of Gottingen has evidently 
been influenced by no wider or more just considerar 
tion than the claims put forward by particular 
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States, and has classed together various seas quite 
irrespective of topographical diflferences. 

But never since the eruption of the Cyanean Isles, 
which tradition assigns as the origin of the present 
communication between the Euxine and the Pro- 
pontis, could the Black Sea have been justly con- 
sidered as a mare clausum on the general principles 
of law and reason. The Romans, in the exercise of 
the authority which their almost universal empire 
secured to them, made of the Mediterranean an 
exceptional sea ; but at the same time all the great 
Roman lawyers fully acknowledged the abstract 
theory of the liberty of the element. " Et quidem 
mare commime omnium est, et litora sicut aer^' said 
Ulpian. 

Sir R. Phillimore writes to the following 
effect : — 

" With respect to seas entirely enclosed by the 
land, so as to constitute a salt-water lake, the 
general presumption of law is, that they belong to 
the surrounding territory or territories in as full 
and complete a manner as a fresh-water lake. The 
Caspian and the Black Sea naturally belong to this 
class." — International Law, vol. i. sec. 205. 

He also quotes in a footnote the last century and 
obsolete enumeration of closed seas contained in the 
above quotation from Von Martens. The Black 
Sea, however, cannot be admitted to come within 
the terms of his definition as " a sea eutirely enclosed 
by land," by reason of its having a natural outlet 
placing it in connection with its sister Sea of 
Marmora, whence there is another natural water- 
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way conducting to the Mediterranean ; these two 
water-ways forming a proper communication be* 
tween the various races on the shores of those 
seas» 

To quote the authority of Sir Travers Twiss : — 
" If a sea is entirely enclosed by the territory of 
a nation, and has no other communication with the 
ocean than by a channel of which that nation may 
take possession, it appears that such a sea is no less 
capable of being occupied and becoming property 
than the land, and it ought to follow the fate of the 
country that surrounds it. The Black Sea, whilst 
its shores were in the exclusive possession of the 
Ottoman Porte, was an instance of a territorial sea of 
this character. So likewise straits, which serve as 
a communication between two seas, and of which 
the shores on both sides are the territory of one 
and the same nation, are capable of being reduced 
into the possession of that nation. * By this instance,' 
writes Grotius, ' it seems to appear that the property 
and dominion of the sea might belong to him who is 
in possession of the lands on both sides, though it be 
open above as a gulf or below as a strait, provided 
it be not so great a part of the sea, as when com- 
pared with the lands on both sides, it cannot be 
supposed to be a portion of them."* — Law of 
Nations^ s. 174. 

The translation of Grotius given by Sir Travers 
Twiss cannot, however, be admitted as an accurate 
rendering of the words used in the original. Grotius 
says that " a portion of the sea may be occupied by 
him who possesses the land on each side," and not 
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as Sir Travers Twiss states, that " the property and 
dominion of the sea may belong to him who is in 
possession of the lands on both sides." The dis- 
tinction is both wide and profound. It points out 
the difference between land, over which there may 
be perfect dominion, and which can be possessed as 
property ; and the sea, over which sovereign rights 
and jurisdiction may be exercised, but whose rolling 
waters can only be occupied. By possession the 
mariner owns his craft, but not the water over 
which it glides ; as long as the bark is on any 
portion of the water he occupies it, but the moment 
his occupation ceases the vacated space becomes 
again common to all. 

'* Such as Creation's dawn beheld, thou roUest now." 

Grotius also limits his remarks to rivers, and to 
small parts of the sea, " provided," he says, " it be 
not such a portion as is too large to appear part of 
the land," His language cannot be construed to 
have contemplated a vast expanse of water like the 
Black Sea, extending as it does over 180,000 
square miles, as will be apparent on reading the 
passage in the original :— 

"Flumina occupari potuerunt. Sufl&cit enim 
quod major pars, id est, latera clausa sunt ripis, et 
quod comparatione . tefrarum exiguum quid est 
flumen. 

*'Ad hoc exemplum videtur et mare occupari 
potuisse ab eo, qui terras ad latus utrumque possi- 
deat, etiamsi aut supra pateat ut sinus, aut supra et 
infra ut fretum, dummodo non ita magna sit pars 
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maris, nt non cum terris comparata portio eanim 
videri possit ." — B. 2, c. 3, ss. 7 & 8. 

A distinction has been alleged by some authorities, 
to have existed between the epoch when Turkey 
was the sole mistress of the whole of the shores of 
the Black Sea, and the subsequent period when 
Russia, stepping in, succeeded in wresting a portion 
of the Euxine seaboard from the possession of the 
Ottoman Empire. These writers consider that a 
sea may with propriety be deemed as a jnare 
clausum so long as, but not longer than, its shores 
are exclusively possessed by one Power ; but that 
upon the same shores falling into the possession of 
two or more independent States, the sea in question 
in their opinion then loses its exclusive and terri- 
torial character. It will be seen by the following 
quotations that such is the opinion entertained both 
by Wheaton and Hautefeuille : — 

" So long," Wheaton remarks, " as the shores of 
the Black Sea were exclusively possessed by 
Turkey, that sea might with propriety be con- 
sidered as mare clausum ; and there seems no reason 
to question the right of the Ottoman Porte to 
exclude other nations from navigating the passage 
which connects it with the Mediterranean, both 
shores of this passage being at the same time 
portions of the Turkish territory; but since the 
territorial acquisitions made by Russia, and the 
commercial establishments formed by her on the 
shores of the Euxine, both that empire and other 
maritime powers have become entitled to participate 
in the commerce of the Black Sea, and consequently 
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to the free navigation of the Dardanelles and the 
Bosphorus/* — International Law^ sec. 182. 8th 
Edition, by Dana. 

Hantefeuille thus expresses his view of the same 
matter: — "La Mer-Noire fut longtemps une mer 
fennee, paroe que les Ottomans, maltres des 
detroits, Tetaient egalement de tons les rivages. 
Elle a perdu cette qualite par les conqu^tes des 
Eusses sur ses bords; par suite de cette oircon- 
• stance elle est redevenue legalement une mer libre." 
— Droit Marit., p. 2L 

The true definition of what actually constitutes a 
territorial sea is clearly laid down by the eminent 
modem jurists from whom the following extracts 
are taken : — 

Ortolan^. 

" Quant aux mers particuli^res et interieures,, un 
droit exclusif de domaine et de souverainet^ de la 
part d'une nation sur une telle mer n'est incon- 
testable qu'autant que cette mer est totalement 
enclavee dans le territoire, de telle sorte qu'elle en 
fait partie integrante, et qu'elle ne pent absolu- 
ment servir de lieu de communication et de com- 
merce qu'entre les seuls citoyens de cette nation." 
— Regies et Diplomatie de la Mer^ vol. i. p. 147. 

Hefpter. 

" Quant a la mer qui s'etend au-delk du detroit 
non libre, bien qu'elle soit partout ailleurs enferm^e 
par le territoire d'un on de plusieurs pays, elle ne 
pourra aucunement etre consideree com me une mer 
close ou domaniale de ces etats ou du souverain du 
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detroit, mais le caractere universel de la mer y 
prevaudra/* — Droit International, sec. 76a. 

Bluntschm. 

" Le droit interDational ne tol^re plus aujourd'hui 
qu'une mer soit fermee au commerce miiversel, 
lorsque cette mer est navigable et qu'elle est reliee 
a la mer libre, et cela alors mSme que tout le 
literal de cette mer ferait partie du territoire d'un 
meme etat." — Droit International, sec. 305. 

And Bluntschli remarks that this rule was 
unknown to antiquity; that the Phenicians and 
the Carthaginians considered the Mediterranean as 
their sea, and at a later date the Romans claimed the 
dominion of it. Denmark for a time raised similar 
pretensions in respect of the Baltic ; Turkey, to the 
property of the Red Sea and to the Sea of Marmora. 
But, he adds, "toutes ses pretensions se sont 
evanouies quand Fopinion publique se fiit enfin 
prononcee en faveur de la liberte des mers." 

In the following section Bluntschli expressed his 
opinion even more emphatically: — "Une mer ne 
pent etre fermee aux autres peuples que s'il est 
impossible aux navires venant de la pleine mer d'y 
penetrer."— Sec. 306. 

The Dead Sea, furnishes, he adds, a well-known 
example. The Caspian, though bordered by more 
than one State, being separated from the open sea, 
furnishes another example. 

To close the present inquiry it is necessary to 
ask on what ground the Black Sea is entitled to 
rank as a free sea ? To answer this question, we 
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must examine the constituent character of terri- 
torial seas, and if the rules which Hautefeuille lays 
down (and which are echoed by Wheaton) are to 
be accepted as correct, we shall find that a sea is 
only reputed territorial when it conforms to the two 
following conditions :-:- 

" 1. Etre separee de la mer libre par un detroit 
assez resserre pour ^tre dans toute sa largeur mer 
territoriale de I'etat proprietaire des deux rives, de 
telle sorte qu*il soit impossible de passer le detroit 
sans traverser le territoire de cet Etat sans s'exposer 
au feu de son artillerie. 

^ 2. Que toutes les terres baignees par cette mer 
soient soumises au souverain proprietaire des deux 
rives du detroit. La reunion de ces deux con- 
ditions est indispensable pour constituer, en droit, 
une mer fermee ou interieure." — Questions de Droit 
Maritime. 

The Black Sea evidently fulfils the first con- 
dition in its geographical position. It can only 
communicate with the Mediterranean by a series of 
straits of which the two sides are in the possession 
of Turkey, and which are so narrow as to form part 
of the territorial waters of that country, and are 
impossible to pass without being within the range 
of artillery. But if the first condition is complied 
with, the second is not. The Black Sea washes, 
both in Europe and in Asia, the shores of two 
different Powers ; its coasts are possessed by Russia 
and Turkey. Roumania, already de facto inde- 
pendent and destined shortly to be so de jure^ will 
constitute a third Power. Besides, one of the 

D 
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jxt'eatest rivers in Europe, the Danube, after in its 
navigable course passing through the territories of 
several independent German States, especially 
Austria, pours its waters and discharges its commerce 
into the Euxine. All these States have an incon- 
testable right to the navigation of the Black Sea 
and of the Straits which communicate with the 
Mediterranean, and thus with the rest of the world. 
A free Danube would be a name, and not a reality, 
if its commerce had not the right of way into the 
Mediterranean. The Straits are the true mouths of 
the Danube. 

But probably, and in this I follow the German 
writers, it is only requisite to ascertain one plain 
physical fact in otder to determine whether a sea is 
territorial or free. If it is connected by a natural 
and navigable communication with another sea (the 
latter being itself free), then it cannot be closed, 
even if the whole territory around it belong to one 
and the same State. In order to be closed it must 
be impossible for ships coming from an open sea to 
enter it. Regarded then from the point of view of 
international law, the true character of the Black 
Sea is that of a sea open and free to all nations. 
Nor at this day could it be seriously contended that 
it could be classed as a territorial or closed sea. 
Such a claim would be as obsolete as the empire 
formerly arrogated to themselves by the Kings of 
Portugal over the seas of Guinea and the East 
Indies ; as the sovereignty formerly declared by the 
Republic of Venice over the Adriatic; the supre- 
macy claimed by England over the Narrow Seas; 
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or the dominion asserted by the King of Denmark 
over the Sound and the two Belts forming the outlet 
of the Baltic into the Ocean, Slowly but surely, in 
the course of centuries, those and similar claims 
have vanished out of sight, until at last we find of 
well-known seas only two named by Bluntschli as 
actually conforming to the conditions of the modern 
definition of a territorial sea. The Euxine cannot 
be a mare clausum. It is accessible to all^ and 
exists as the patrimony of all, for all are interested 
in it. 

The same principles are applicable to the Sea of 
Marmora, if indeed it is to be regarded as anything 
more than a connecting link in the communications. 

The real point to be determined by the con- 
troversy turns, however, more probably upon the 
question of the Straits themselves than upon that of 
the abstract fi-eedom of the seas they connect ; their 
position under international law, and the rules by 
which they should be regulated. 

This brings us to the second head under which 
the discussion is classified — ^The freedom of the 
Straits of the Dardanelles and the Bosphorus, 

I would venture here on one preliminary observa- 
tion, to the effect that international law ought not 
to be regarded as a fixed and stationary science 
which ignores the progress of civilization, but 
rather as a flexible code intended to acconmiodate 
itself step by step with human progress ; and I 
would crave attention to the great facility afforded 
for the navigation of narrow seas by the introduc- 
tion of steam power to ships, steamers being, broadly 
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speaking, independent of the adventitious aid of 
winds or the baffling influence of currents, circum- 
stances which naturally tend to render the passage 
of such vessels in narrow seas at once of a more 
innocent and independent nature, by reason of their 
comparative ability to hold their course at all times, 
and in all directions, without the obligation of 
either lying-to or running into harbour. 

Both the Dardanelles and the Bosphorus are 
accessorial to the seas to which they belong ; and if 
those seas are navigable and free, the communi- 
cation between them must be equally so, for other- 
wise the liberty of the Mediterranean and of the 
Black Sea would also be no better than an illusion 

Lord Palmerston, I find, has given the following 
expression of his views against this idea of inter- 
national law : — 

** With respect to the Straits of the Bosphorus 
and the Dardanelles Baron Brunnow had rightly 
understood the opinion 'of Her Majesty's Govern- 
ment, and that this- opinion rests upon a general and 
fundamental principle of the law of nations. Every 
State is considered as having territorial jurisdiction 
over the sea which washes its shores as far as three 
miles from low-water mark ; and, consequently, any 
strait which is bounded on both sides by the terri- 
tory of the same Sovereign, and which is not more 
than six miles wide, lies within the territorial juris- 
diction of that Sovereign. But the Bosphorus and 
Dardanelles are bounded on both sides by the 
territory of the Sultan, and are in most parts less 
than six miles wide; and consequently the terri- 
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torial jurisdiction of the Sultan extends over both 
of those Straits, and the Sultan has a right to 
exclude all foreign ships of war from those Straits 
if he should think proper to do so. Now, by the 
Treaty of 1809, Great Britain acknowledged this 
right on the part of the Sultan, and promised to 
acquiesce in the enforcement of it, and it is but just 
that Russia should take the same engagement ; and 
Her Majesty's Government are of opinion that the 
exclusion ' of all foreign ships of war from the two 
Straits would be more conducive to the mainte- 
nance of peace than an understanding that the 
Straits in question should be a general thoroughfare 
open at all times to ships of war of all countries." — 
Despatch^ October 25, 1839, to Lord Clanricarde. 

Sir Travers Twiss also states the same opinion 
in the following express terms : — 

" Whenever a nation has an exclusive right over 
straits no other nation can claim a right of naviga- 
tion therein against its will." — Law of Naiionsy 
vol. i. p. 151. 

Lord Palmerston appears to be quite correct in 
his definition of the territorial character of these 
waters ; but his opinion as to the extent of the 
jurisdiction which the Sultan is entitled to exercise 
in respect of them is overstrained. For, notwith- 
standing the territorial jurisdiction which may be 
conceded to the Sultan, it must be held that by that 
" general and fundamental principle of the law of 
nations," his sovereignty over them is subordinate 
to the natural right of free passage necessary for 
the navigation of the adjacent seas. Even on land 
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the sovereignty and dominion is not always absolute, 
as may be illustrated by reference to that class of 
rights known as international servitudes, or ease- 
ments, as our English lawyers would call them. 
Servittaes juris gentimn necessarice is the name given 
by jurists to those rights which, as between neigh- 
bouring States, restrict their sovereign power ; such 
as the right to secure unobstructed the water natu- 
rally flowing from the territory of an adjoining 
State, or to prohibit the course of rivers being 
turned. (See Hefifter, Droit International, sec. 34.) 

It will not be altogether inappropriate in this 
place to consider the principles governing terri- 
torial waters. Lord Palmerston very justly observes 
that " every State is considered as having territorial 
jurisdiction over the sea which washes its shores as 
far as three miles from low-water mark ; and, con- 
sequently, any strait which is bounded on both 
sides by the territory of the same Sovereign, and 
which is not more than six miles wide, lies within 
the territorial jurisdiction of that Sovereign." The 
Straits of the Dardanelles and the Bosphorus are 
universally admitted to be within the territorial 
jurisdiction of the Sultan. But the jurisdiction of 
a State over territorial waters is not a right par- 
taking of the nature of property, but a right of 
surveillance and of police for the protection of the 
adjacent shores. 

Calvo is very clear on this point :— " Les Etats," 
he says, " n'ont pas sur la mer territoriale un droit 
de propriete, mais seulement un droit de surveillance 
et de jurisdiction dans Tinteret de leur defense 
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propre, ou de la protection de leurs inter^ts fiscaux." 
— Droit Intemaiionalj sec. 201. 

Neither does it permit a State to interdict the free 
navigation of such waters. On this point Bluntschli 
is equally clear, as will be seen from his definition : — 
" Un Etat n'est pas autorise, en temps de paix, k 
interdire ou a entraver par des imp6ts la libre navi- 
gation dans les eaux dependant de son territoire," 
— Droit International, sec, 310. 

The principle upon* which the right to navigate 
straits depends, is, that they appertain to the seas 
which they unite, the right to navigate the seas 
also carrying with it that of passing the connecting 
straits. Providence created such waterways as 
thoroughfares to facilitate commerce, and thus 
promote the intercourse of nation with nation, and 
by such means to increase the well-being of the 
world. Assuredly the onus of proof to the con- 
trary must lie with him who would controvert a 
proposition ^t once so natural and reasonable, and 
which, as I now propose to show, enjoys the support 
of so many eminent jurists, some of whom I now 

quote : — 

Grotius. 

" This is certain, that even he who holds the sea 
by occupation cannot prevent an unarmed and 
harmless navigation upon it." — Book ii. chap. 3. 
sec, 12. (Dr. Whe well's translation.) 

Vattel. 

" II faut remarquer en particulier, a Tegard des 
detroits^que quand ils servent k la communication de 
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deux mers dont la navigation est commune a toutes 
les nations, ou a plusieurs, celle qui possede le detroit 
ne pent y refuser passage aux autres, pourvu que ce 
passage soit innocent et sans danger pour elle. En le 
refusant sans juste raison, elle priverait cette nation 
d*un a vantage qui leur estaccorde par la nature ; et 
encore un coup, le droit d*un tel passage est un reste 
de la communion primitive. Seulement le soin de 
sa propre siirete autorise le maltre du detroit a user 
de certaines precautions, k Isxiger des formalites 
etablies d*ordinaire par la coutume des nations." — 
Vattel, Droit des Gens^ book i. chap. 23, sec. 292. 

Sir R. Phillimore. 

" To narrow seas which flow between separate 
portions of the same kingdom, like the Danish and 
Turkish straits, or to other seas common to all 
nations, like the Straits of Messina, and perhaps the 
St. George's Channel, the doctrine of innocent use is, 
according to Vattel, strictly applicable." — Inter- 
national LaWy sec. 189. 

AZUNI. 

" Lorsqiie les detroits maritimes sent disposes de 
maniere qu'ils servent de communication necessaire 
a deux mers, dont la navigation est commune a 
toutes les nations ou a plusieurs, celle qui possede 
le detroit n'en pent refuser le passage aux autres, 
pourvu qu'on en use avec riioderation, et qu'il n'en 
puisse resulter pour elle aucun dommage. En s'op- 
posant a ce passage sans une juste raison, elle pri- 
verait les autres nations d'un avantage qui leur est 
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accorde par la natare, puisqae ce droit de navigaer 
d'une mer a Tautre est un reste de la commune pos- 
session de cet Element, qui appartient aux hommes 
dans toute son etendue." — Droit Maritime^ vol. i. 
p. 278. 

Gr^RARD DE RaYNEVAL. 

" Les detroits sont des passages pour communiquer 

d'une mer a Tautre. Si I'usage de ces mers est libre, 

la communication doit I'^tre ^galement; sinon, 

la liberte de ces liieme mers ne serait qu'une 

chimere/* — Inst, du Droit et de la Nature^ vol. i. 

p. 298. 

Ortolan. 

" II ne suflBrait pas ici, pour attribuer la propriete 
du detroit a la nation maltresse des c6tes, de dire 
que de fait le detroit est en la puissance de cette 
nation, qu'elle a le moyen de le dominer par son 
artillerie ou par tout autre mode d'action ou de 
defense, en un mot, qu'elle pent Tavoir reellement 
en sa possession. L'obstacle materiel a la propriete 
^tant leve, il resterait toujours Tobstacle moral, la 
faculte essentielle et inviolable pour les peuples de 
communiquer entre eux. Ainsi, quand bien meme 
le detroit de Gibraltar, par exemple, serait assez 
resserre pour qu'un bS.timent ne pent y louvoyer, 
ce detroit n'en serait pas moins libre, parce que la 
M^diterranee, quoique mer particuliere, est aussi 
libre que I'immense Oc^an. 

" Mais si la propriete et I'empire souverain ne 
peuvent exister sur de pareils detroits, quelques 
resserres qu'on les suppose, certains droits moins 
etendus peuvent avoir lieu a leur egard, et etre 
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reoonnns par la loi internationale. Ainsi, lor^que 
les detroits sont tels que les batimeBts qui y Bavi* 
guent sont obliges, par la nature des lieux, de longer 
les c6te8, a portee du canon et de passer sous Tartil- 
lerie des forts, on ne saurait refuser a I'Etat qui 
possede ces c6tes le droit, pour sa propre stirete, de 
surveiller la navigation de ces passages, en temps 
de paix, et surtout en temps de guerre, les forces 
etrangeres qui s'y presentent peuvent lui inspirer 
de justes soup9ons ; il est done en droit de prendre 
a leur encontre certaines precautions. En autre, 
lorsque la navigation de ces detroits est diflScile, 
qu'elle ne peut se faire que par le secours de pilotes 
pratiques, qu'au moyen de balise, de marques et de 
phares, on peut trouver juste que les navires, k leur 
passage, soient assujettis a I'acquittement de certains 
droits fixes et consentis par des traites." — Regies et 
Diplomatie de la Mer, vol. i. p. 146. 

Wheaton. 

"Straits are passages communicating from one 
sea to another. If the navigation of the two seas 
thus connected is free, the navigation of the channel 
by which they are connected ought also to be free. 
Even if such strait be bounded on both sides by the 
territory of the same sovereign, and is at the same 
time so narrow as to be commanded by cannon-shot 
from both shores, the exclusive territorial juris- 
diction of that sovereign over that strait is controlled 
by the right of other nations to communicate with 
the seas thus connected." — Sec. 181. 
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Db Cdssy. 

" Les detroits etant des passages qui mettent les 
mers en commnnication et permettent de naviguer 
d'une mer a T^utre, lenr usage doit etre libre 
comme la mer elle-meme, sinon la liberte des mers 
mises en commnnication par les detroits ne serait 
qn'une chim^re. II pent exister, dirons-nons avec 
Gr^rard de Bayneval, des conventions on des usages 
contraires a ces assertions ; mais ce ne sont que des 
exceptions, et le principe n*en demenre pas moins 
intact." — Phases et Causes cSUhreSj p. 98. 

Hepfteb. 

"II va sans dire que les detroits entre deux 
portions de la mer qui servent a la communication 
entre ces dernieres doivent etre reputes libres et 
communs a Tusage de toutes les nations, lorsqu'on 
pent les passer hors de la portee des canons des pays 
adjacente, comme par exemple le detroit de Gibraltar. 
En cas contraire, le detroit sera soumis a la souve* 
rainete de ces Etats riverains ou de I'un d'eux. 
Neanraoins on est d'accord qu'aucun peuple ne pent 
interdire aux autres I'usage innocent de ces voies de 
communication." — Droit International^ sec. 76a. 

Calvo. 

"Les fausses notions juridiques et les prejuges 
arrieres, sous I'empire desquels les publicistes du 
siecle dernier ont d^battu certaines theses de droit 
des gens, expliquent seul comment Martens, entre 
autres, a pu poser en axiome Tappropriation des 
golfes et des detroits par le souverain des cdtes 
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situ^es k proximite. Get auteur, deduisant la legi- 
timite du domaine exclusif gur les passages mari- 
times naturellement ouverts de ranciennete de sa 
revendication, ne craint pas d'affirmer le droit ex- 
clusif (1) de TAngleterre sur le canal St.-Georges ; 
(2) du roi de Danemark sur les detroits de la Bal- 
tique ; (3) de la Turquie sur T Archipel, la mer de 
Marmara et le detroit des Dardanelles ; (4) du roi 
de Naples sur le detroit de Messine; (5) de la 
HoUande sur le Zuyderzee ; (6) du roi de Suede 
sur le golfe de Finlande. 

" Une doctrine ainsi generalisee, qui ne tient 
compte ni de la situation topographique des lieux, 
ni des progres de la civilisation, ni des justes exi- 
gences de la liberte des mers et du commerce 
maritime, qui confond tons les droits sans en legiti- 
mer aucun par des considerations d'ordre superieur, 
n'a pas besoin de refutation ; ainsi Pinheiro-Ferrelra, 
I'annotateur de Martens, aurait-il pu se dispenser 
d'en faire ressorter le vice radical. Pour nous, 
nous nous bornerons a resumer nos vues sur la 
mati^re en disant que dans les temps modernes le 
droit international ne reconnait aucune souverainete 
privilegiee, exclusive, sur les detroits situ^s entre 
des mers egalement libres, on aboutissant a des 
c&tes et a des ports appartenant a des Etats 
distincts, attendu que les grandes voies commer- 
cials que la Providence a creees pour faciliter les 
echanges, approcher les peuples les uns des autres, 
et developper ainsi la civilisation, constitue un 
patrimoine coramun, dont la jouissance doit etre 
accessible a tou^ et ne saurait etre a aucun titre 
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monopolisee ni restreinte an profit d'une seule 
nation." — Droit Internationalj sec. 198. 

Since the early time at which Grotins wrote, a 
tacit recognition has arisen by which armed ships 
participate in the right of navigating territorial 
waters, and even in the absence of express prohibi- 
tion of entering the trading ports of friendly Powers, 
nay, which has led to their frequent, it may be said 
constant, enjoyment of those privileges. Neutrality 
is the normal condition of territorial waters, hostili- 
ties cannot lawfully be exercised in their limits 
between belligerents, with whom the neutral State 
is on terms of amity; e.g. — assuming France to be 
at war with Russia — a French cruiser bound from 
the Mediterranean to the Black Sea, during its 
passage through the Dardanelles and Bosphorus 
would be prevented from any overt act of hostility 
as long as it remained in such neutral waters, nor 
could it undertake offensive operations until it had 
Reached the open waters of the Black Sea, or ap- 
proached the shores of Russia. Consequerttly such 
passage of neutral waters as above, although under- 
taken by an armed ship bent on an errand of war, 
must per se be equally an innocent use, and as 
innocuous to the Riverain State as the transit of a 
merchantman ; and it may be difficult to distinguish 
at sight between a trading steamer capable of being 
easily adapted to warlike purposes, and a steamer 
originally armed for war. The* neutralization of 
territorial waters, whereby foreign nations are for- 
bidden to use them for belligerent purposes, even 
that of capture, does not, however, conflict with 
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those considerations of natural right which forbids 
the exclusion of foreipi nations frc^n the innocmt 
and peacefulnse of those waters. Here Sir Travers 
Twiss becomes more explicit : — 

"The claim of neutrality, however, cannot be 
maintained to tiie extent of prohibiting a belligerent 
Power from passing over waters, claimed as neutral 
waters, with a view 'to an ulterior act of warfare 
against the enemy. The act of passing inoffensively 
over such portions of water without any violence 
committed therein, is not considered as any viola- 
tion of neutral privileges ; such waters are regarded 
in times of war, equally as of peace, as the common 
thoroughfare of nations, and no permission is re- 
quired for liberty to pass through them ; although 
they are privileged so far, that no actual acts of 
hostility may be committed within them." — ^Vol. i. 
p. 254-6. 

Sir William Scott, Lord Stowell, did not treat 
the claim of territory to contiguous portions of the 
sea with undue indulgence. He said : — 

"It is an observation of law, that the passage 
of ships over territorial portions of the sea, or 
external water, is a thing less guarded than 
the passage of armies over land, and for obvious 
reasons : an army in the strictest state of discipline 
can hardly pass into a^ country without great incon- 
venience to the inhabitants ; roads are broken up, 
the price of provisions is raised, the sick are 
quartered on individuals, and a general uneasiness 
and terror is excited ; but the passage of two or 
three vessels, or of a fleet over external waters. 
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may be neither felt nor perceived. For this reason, 
the act of inofifensively passing over such portions 
of water, without any violence committed there, is 
not considered as any violation of territory belong- 
ing to a neutral State — ^permission is not usually 
required ; such waters are considered as the common 
thoroughfare of nations, though they may be so far 
territory as that any actual exercise of hostility is 
prohibited therein." 

And again, he said : — *' Suppose the case of a 
war between England and Russia, and the Sound 
was the pass in question, or suppose a war between 
France and Russia, and the Dardanelles to be 
the pass in question, could it be said in either of 
these cases, that captures made beyond this point of 
passage over neutral water territory, would be in- 
validated on any principle of the law of nations ? 
Where a free passage is generally enjoyed, notwith- 
standing a claim of territory may exist for certain 
purposes, no violation of territory is committed, if 
the party, after an inoffensive passage, conducted 
in the usual manner, begins an act of hostility in 
open ground." — The Twee Gehroeders^ 3, Rob. 
Adm. 336. 

So in the opinion of Lord Stowell, Russia could 
not object to the admission of ships of war through 
the Straits, even though the object of their passage 
might be hostile, in the event of a war with that 
country, as soon as they passed from the neutral 
waters of Turkey into the Black Sea. Russia must 
guard her coasts like any other power whose 
territory is situate on the sea — for example, as 
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Prussia does in the Baltic — ^nor can Russia be per- 
mitted to close in its own selfish interest any one 
of the thoroughfares of the world. 

Hautefeuille, while expressing his opinion that 
the Black Sea should not be considered territorial, 
and that the Straits ought to be free ^both to 
merchant-vessels and to ships of war, thus sums 
up the whole question : — 

" La Mer-Noire, ne remplissant pas cette derniere 
condition," — quoted above — " n'est pas, ne pent pas 
fetre consideree comme une mer interieure, comme 
une mer fermee; c'est une mer cotnmune, dont 
Tacces doit rester libre, non seulement a tons les 
peuples qui habitent ses rives on les bords du 
Danube, mais encore a tons ceux qui, pour un motif 
quelconque, soit de commerce, soit de guerre, veulent 
acceder a ses rivages. II faut cependant excepter 
les nations qui seraient en guerre avec 1ft Porte 
Ottomane, puisque celle-ci a eVidemment le droit de 
s'opposer a I'entr^e dans les detroits des batiments 
de ces nations, et qu'elle a meme celui de detruire 
ces batiments ou de s'en emparer, lorsqu'elle les 
trouve, soit sur le territoire commun (la haute 
mer), et surtout sur son propre territoire (les 
detroits). 

" Tel est, sous le point de vue du droit international, 
la veritable position de la Mer-Noire : elle est libre 
et ouverte a toutes les nations. En fait, 11 n'en est 
pas completement ainsi : elle est libre quant a la 
navigation commerciale, elle est ferme aux batiments 
de guerre, puisque ces demiers ne peuvent p^netrer 
ni dans les Dardanelles ni dans le Bosphore sans 
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une autorisation speciale, un firman du Grand- 
Seigneur. Cet etat de choses repose sur des traites 
expres consentis par les principales Puissances de 
TEurope .... Si done on consulte le droit inter- 
national pur, la Mer-Noire est une mer commune ; 
si, au contraire, on s'en rapporte au fait resultant 
dess tipulations speciales, cette mer n'est pas com- 
pletement libre." — Questions de Droit Maritime. 

The origin of the singular anomaly whereby in 
feict, and by virtue of treaties with the Great 
Powers of Europe, the Black Sea is free to merchant- 
vessels, and yet closed to the flags of war, has been 
traced in previous pages. And it has been shown 
that on those treaties becoming inoperative the 
question again falls within the province of pure 
international law, under which code it must be held 
to be free alike to ships of war and of commerce. 

By the preponderating array of authorities quoted 
I submit that^it is clearly established: 1, that every 
sea, and every portion of the sea, is absolutely free, 
with the exception only of the two limitations in 
restriction of this general freedom which I have 
before stated ; 2, that the Black Sea does not in its 
physical characteristics correspond with the true 
definition of a territorial sea, and that it is only 
subject to those partial limitations and restrictions 
to which every other free sea is equally subjected ; 
3, that the sovereignty over territorial waters does 
not constitute a dominion or property in the State 
as it does over land, but only a right of jurisdiction 
and surveillance; 4, that armed vessels have the 
right of peaceably navigating territorial waters ; 5, 

E 
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that straits connecting one sea with another are 
accessorial to the seas to which they belong, being 
free channels for the passage of all ships to and from 
those seas ; and lastly, 6, that narrow straits, as 
territorial waters, are governed by the same general 
principles and customs which are applied to other 
waters over which jurisdiction can be exercised, 
and no rule exists excluding the armed vessels of 
any State from peacefully navigating them, always 
providing such State is not at war with the 
Sovereign whose territory commands the waterway. 

The only essential points to determine in regard 
to straits are two, viz. : Do they connect sea with 
sea, and is it possible to navigate them? If so, 
the right of way exists over them. The Dardanelles 
and the Bosphorus, forming as they do the natural 
highway of nations between the jEgean and the 
Euxine, come strictly within this category. 

Many erroneous opinions are current on the sub- 
ject, as will appear from the tenour of the language 
of a writer in a recent number of the * Quarterly 
Review.' The Reviewer tells us that — 

" To listen to the vague talk as to the opening of 
these Straits, one would fancy that Russian com- 
merce was crippled by the inability to move a fleet 
into regions where a fleet could pass only to bring 
a menace of war, or else that the refusal on the 
part of Europe to permit an objectless show of 
force, is a standing insult to Russia. We have 
heard much of what is called a * natural right ' of 
Russia to a free passage, which is distinguished 
from a * political right ' of Turkey to keep it closed. 



( 51 ) 

The distinction is absolutely baseless. Rights by 
land are not different from those by sea; and the 
same arguments that would assert the 'natural 
right' of free passage for ships of war through a 
strait both shores of which are possessed by the 
same Power, would prove the ' natural right ' of an 
armed force to pass unquestioned through a neigh- 
bour's territory." — Quarterly Beviewy Jan. 1878. 

It requires no great stretch of imagination to 
conceive that the Eeviewer has listened to much 
vague talk, and has collated much nonsense, but 
his having done so can hardly be held to furnish a 
just excuse for perpetuating it in print. " Rights by 
land not different irom those by sea!" Heaven 
save the mark ! Has the Reviewer ever considered 
the opposite natures of land and water ? Has he 
sought to realize in his own mind the distinction 
between things capable of appropriation, as land, 
and those which, like the sea, are res communes? 
Has this dogmatic essayist ever read what Lord 
Stowell has said, and what, jurists have written on 
the subject ? Above all, will he condescend to say, 
by what right ships of war pass through the Straits 
of Messina, " both shores of which are possessed by 
the same Power " ? Or how it is they have ingress 
and egress to and from the Baltic ? Do not these 
rights of way, in either instance, owe their existence 
to the essential difference to be found between land 
and water ? A strong contrast to the above is pre- 
sented by the terse and common-sense utterances of 
Mr. S. laing, M.P., who in the March number of 
the ' Fortnightly ' briefly defines the true bearings 
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of the case in the following words: — "It is an 
unnatural arrangement to make a mare clausum of 
any sea in which a number of different nations 
have interests, and which nature has made acces- 
sible to all. And in the long run it must be for 
the interest of the power which is strongest at sea 
that its ships of war should not be precluded, by 
any artificial barrier, from going wherever it had 
commerce to protect and may have an enemy to 
atiiacK* 

The settlement eflfected in 1856 was one of which 
it may be said that it was suitable to the circum- 
stances under which it was formed, and that it 
served its purpose admirably for nearly twenty 
years ; but the superstructure of this system being 
founded on the neutralization of the Black Sea and 
the restriction of the forces of Russia in those 
waters, it could furnish no ground for surprise 
when, in 1871, this arrangement was suffered to be 
swept away, and the builder's keystone of the 
edifice being thus displaced, that the entire struc- 
ture, losing its equipoise, should be destined to 
experience a speedy fall. Recent events have 
shattered the fabric. It was sound policy in 1856 
to keep Russia from the Archipelago. Now it is 
requisite to ward off Russia from Constantinople by 
securing free access to the fleets of the Western 
Powers through the Straits and the Sea of Marmora 
to the Euxine. 

The following observations of Sir A. Alison, 
with a slight transposition of dates and circum- 
stances, are much to the point : — 
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" The Treaty of July 13, 1841, is one of the most 
curious instauces on record in the annals of man^ 
kind of the insensibility of even the ablest statesmen 
to the consequences of their own actions and the 
danger of being directed in public measures by the 
memory of the past rather than the anticipation o^ 
the future. ... In a word, Lord Palmerston 
looked to the East after the sun had moved to 
the West He adopted a system which was pro- 
tective of Turkey when Bussia had no marine in 
the Black Sea, at a time when Russia had a great 
fleet there, and the only security against it was to 
be found in opening, not closing, the Dardanelles 
to the fleets of Prance and England. What was 
required was not to keep Russia from the Levant, 
but from Constantinople; and this could be done 
only by stipulating for the squadrons of the West- 
em powers a free access through the Dardanelles 
and the Bosphorus into the Black Sea. The 
European Powers had tacitly conceded to Turkey 
the right of closing the Dardanelles (i.e. by the 
Treaty of 1809), when the Black Sea was an inland 
Turkish lake" — by Treaty — " but they had a perfect 
right to refuse any longer to do so when by her 
conquests Russia had acquired a footing on its 
shores and launched a fleet on its bosom." — 
Chapter xl. 

It is an essential condition to the freedom and 
security of the Straits that the territory by which 
they are bounded should be held by a State actually 
independent and not merely nominally so. With a 
Russian Bulgaria stretching out its arms south of the 
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Balkans, and even clutching in its grip a port on 
the JEgean, no Power so hemmed in could fulfil the 
requisite condition. The very existence of such a 
port would moreover constitute a standing menace 
to this country. 

Under the Treaty of San Stefano, Turkey is re- 
duced to a mere diplomatic name for a dependency 
of Russia, and in sketching out his new map one is 
tempted to believe that the Czar must have deluded 
himself into the belief that his daring innovation 
was liable to encounter no stronger opposition than 
the feeble protest of some petty and subservient 
princeling, rather than that of the just and decisive 
veto which a mighty nation has now pronounced 
against it by the united voices of its people, its press, 
and its ministers. 

Bight, in the abstract, does not unfortunately, 
constitute sufficient assurance, and the desiderated 
right of way over the Straits^ if once established, 
would demand for its maintenance and security 
the acquisition by England of a fortified harbour, 
available as a coaling station, and in convenient 
proximity to the Dardanelles. Such a step, it is 
true, would entail a certain expenditure, but the 
requisite outlay would be more than repaid by the 
result ; for, as the present Grerman Emperor once 
observed to the late Prince Consort: — "Whoever 
wants to be secure must not shrink fix>m making 
sacrifices." 

By the free entry of the squadrons of the Western 
Powers into the Propontis the influence of Bussia 
over Constantinople would be counteracted. In the 
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event of future wars between England and Russia 
the presence of the British fleet in the Black Sea 
would hold the latter country in check ; it would 
give a command over the Euphrates Valley, and 
guarantee the trade passing through Trebizond ; it 
would impart a policy of self-reliance into the 
councils of Persia, foster a spirit of independence 
amongst the tribes of the Caucasus, and tend to 
weaken the grasp of Russia on the Caspian. The 
right of way through the Straits and the freedom of 
the Black Sea must henceforth be the watchword 
of England. 

Walter Robinson. 



5, Chester Square, S.W., 
April 8, 1878. 
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